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CAUTION! 


TO  BE  HELD  IN  CONFIDENCE,  AND  NO  PORTION, 
SYNOPSIS,  OR  INTIMATION  TO  BE  GIVEN  OUT  OR  PUB- 
LISHED UNTIL  ITS  READING  HAS  BEEN  BEGUN  IN  THE 
LEGISLATURE,  WHEN  IT  WILL  BE  RELEASED.  THE  READ- 
ING WILL  PROBABLY  TAKE  PLACE  AT  ABOUT  ONE  O’CLOCK 
IN  THE  AFTERNOON  ON  WEDNESDAY,  JANUARY  5,  1910. 
NOTICE  OR  PREMATURE  PUBLICATION  OF  THE  CONTENTS 
OF  THIS  MESSAGE  MUST  BE  PREVENTED, 

ROBERT  H.  FULLER, 

Secretary  to  the  Governor. 

SPECIAL  MESSAGE 

FROM  THE 

GOVERNOR  SUBMITTING  TO  THE  LEGISLATURE 
CERTIFIED  COPY  OF  A RESOLUTION  OF  CON- 
GRESS, ENTITLED  “JOINT  RESOLUTION  PRO- 
POSING AN  AMENDMENT  TO  THE  CONSTITUTION 
OF  THE  UNITED  STATES.” 


STATE  OF  NEW  YORK: 

Executive  Chamber, 

Albaxy,  January  5,  1909. 

To  the  Legidature : 

I have  received  from  the  Secretary  of  State  of  the  United  States 
a certified  cojiy  of  a resolution  of  Cono-ress  entitled  Joint  Reso- 
Intioii  Proposing  an  Amendment  to  the  Constitution  of  the  United 

your 
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The  anieiidment  proposed  by  this  joint  resolution,  adopted  by 
two-thirds  of  both  houses  of  Congress,  is  as  follows : 

‘‘Article  XVI.  The  Congress  shall  have  power  to  lay  and 
collect  taxes  on  incomes,  from  whatever  source  derived,  with- 
out apportionment  among  the  several  States,  and  without 
regard  to  any  census  or  enumeration.” 

The  power  to  lay  a tax  upon  incomes,  without  apportionment, 
was  long  supposed  to  be  possessed  by  the  Federal  government  and 
has  been  repeatedly  exercised.  Such  taxes  w^ere  laid  and  paid 
for  the  purpose  of  meeting  the  exigencies  caused  by  the  Civil  War. 

In  1895,  in  the  case  of  Pollock  v.  Farmers’  Loan  S Trust 
Company  (158  U.  S.  COl),  the  United  States  Supreme  Court 
decided  that  taxes  on  the  rents  or  income  of  real  estate,  and  taxes 
on  personal  property  or  on  the  income  of  personal  property,  are 
direct  taxes  and  hence  under  the  Constitution  cannot  be  imposed 
without  apportionment  among  the  several  States  according  to 
their  respective  populations. 

It  was  not  the  function  of  the  court,  and  it  did  not  attempt, 
to  decide  whether  or  not  a Federal  income  tax  was  desirable.  It 
simply  interj>reted  the  Constitution  according  to  the  judgment  of 
the  majority  of  its  members  and  left  the  question  of  the  advisa- 
bility of  conferring  such  a power  upon  the  Federal  government  to 
be  determined  in  the  constitutional  method. 

The  limitations  so  placed  upon  the  Federal  taxing  power  are 
thus  described  by  ]\Ir.  Justice  Harlan  in  his  dissenting  opinion: 

“Any  attempt  upon  the  part  of  Congress  to  apportion 
among  the  States,  upon  the  basis  simply  of  their  population, 
taxation  of  personal  property  or  of  incomes,  would  tend  to 
arouse  such  indignation  among  the  freemen  of  America  that 
it  would  never  be  repeated.  When,  therefore,  this  court  ad- 
judges, as  it  does  now  adjudge,  that  Congress  cannot  impose 
a duty  or  tax  upon  personal  proi>erty,  or  upon  income  aris- 
ing either  from  rents  of  real  estate  or  from  personal  property, 
including  invested  personal  property,  bonds,  stocks,  and  in- 
vestments of  all  kinds,  except  by  ap^Dortioning  the  sum  to  be 
so  raised  among  the  States  according  to  population,  it  prac- 
tically decides  that,  without  an  amendment  of  the  Constitu- 
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tion  — two-thirds  of  both  Houses  of  Congress  and  three- 
fourths  of  the  States  concurring  — ■ such  property  and  in- 
comes can  never  be  made  to  contribute  to  the  suj^port  of  the 
national  government.  (Id.,  pp.  671,  2.)  * * 

“ Incomes  arising  from  trades,  employments,  callings,  and 
2)i'ofessions  can  he  taxed,  under  the  rule  of  uniformity  or 
equality,  by  both  the  national  government  and  the  respective 
'State  governments,  while  incomes  from  property,  bonds, 
stocks,  and  investments  cannot,  under  the  present  decision,  be 
taxed  by  the  national  government  except  under  the  imprac- 
ticable rule  of  apportionment  among  the  States  according  to 
pojnilation.  Xo  sound  reason  for  such  a discrimination  has 
been  or  can  be  suggested.”  (Id.,  p.  680.) 

I am  in  favor  of  conferrijig  upon  the  Federal  government  the 
power  to  lay  and  collect  an  income  tax  without  apportionment 
among  the  States  accoj’ding  to  i>opulation.  I believe  that  this 
power  should  be  held  by  the  Federal  government  so  as  j)roperly 
to  equip  it  with  the  means  of  meeting  national  exigencies. 

But  the  power  to  tax  incomes  should  not  be  granted  in  such 
terms  as  to  subject  to  Federal  taxation  the  incomes  derived  from 
bonds  issued  by  the  State  itself,  or  those  issued  by  municipal  gov- 
ernments organized'  under  the  State’s  authority.  To  place  the 
borrowing  capacity  of  the  State  and  of  its  governmental  agencies 
at  the  mercy  of  the  Federal  taxing  power  would  be  an  impair- 
ment of  the  essential  rights  of  the  State  which,  as  its  officers,  we 
are  bound  to  defend. 

You  are  called  upon  to  deal  with  a specific  proposal  to  amend 

the  Constitution,  and  your  action  must  necessarilv  be  determined 

not  by  a general  consideration  of  the  propriety  of  a just  Federal 

income  tax,  or  of  giving  to  the  Federal  government  the  power  to 

lay  such  a tax,  but  whether  or  not  the  particular  proposal  is  of 

such  a character  as  to  warrant  vour  assent. 

« 

This  proposal  is  that  the  Federal  government  shall  have  the 
power  to  lay  and  collect  taxes  on  incomes  from  irhatevcr  source 
derived'* 

It  is,  to  be  borne  in  mind  that  this  is  not  a mere  statute  to  be 
construed  in  the  light  of  ecmstitutional  restrictions,  express  or 
implied,  but  a projwsed  amendment  to  the  Constitution  itself 
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wliicli,  if  ratified,  will  be  in  effect  a gTant  to  the  Federal  govern- 
ment of  tbe  power  wliieb  it  defines. 

The  comprehensive  words,  from  whatever  source  derived/’  if 
taken  in  their  natural  sense,  would  include  not  oidy  incomes  from 
ordinary  real  or  personal  properly,  but  also  incomes  derived  from 
State  and  mimicipal  securities. 

It  may  be  urged  that  the  amendment  would  be  limited  by  con- 
struction. But  there  can  be  no  satisfactory  assurance  of  this.  The 
words  in  terms  are  all-inclusive.  An  amendment  to  the  Constitu- 
tion of  the  United  States  is  the  most  important  of  political  acts, 
and  there  should  be  no  amendment  expressed  in  such  terms  as  to 
afford  the  opportunity  for  Federal  action  in  violation  of  the 
fundamental  conditions  of  State  authority. 

I am  not  now  referring  to  the  advantage  which  the  States  might 
dmdve  from  the  exclusive  ])ower  to  tax  incomes  from  property,  or 
to  the  argument  that  for  this  reason  the  power  to  tax  such  incomes 
should  be  withheld  from  the  Federal  government.  To  that  argu- 
ment I do  not  assent. 

I am  referring  to  a proposal  to  authorize  a tax  which  might  bo 
laid  in  fact  upon  the  instrumentalities  of  State  government.  In 
order  that  a market  may  be  provided  for  State  bonds,  and  for 
municipal  bonds,  and  that  thus  means  may  be  afforded  for  State 
and  local  administration,  such  securities  from  time  to  time  are 
excepted  from  taxation.  In  this  way  lower  rates  of  interest  are 
paid  than  otherwise  would  be  possible.  To  permit  such  securities 
to  be  the  subject  of  Federal  taxation  is  to  place  such  limitations 
upon  the  borrowing  power  of  the  State  as  to  make  the  performance 
of  the  functions  of  local  government  a matter  of  Federal  grace. 

This  has  been  repeatedly  recognized.  In  the  case  of  The  Col- 
lector V.  Day  (11  Wall,  on  p.  127),  decided  in  1870,  the  United 
States  Supreme  Court  said: 

» 

“ It  is  admitted  that  there  is  no  express  provision  in  the 
Constitution  that  prohibits  the  general  government  from  tax- 
ing the  means  and  instrumentalities  of  tlie  States,  nor  is  there 
any  prohibiting  the  States  from  taxing  the  means  and  in- 
strumentalities of  that  government.  In  both  cases  the  exemp- 
tion rests  upon  necessary  implication,  and  is  upheld  by  the 
great  law  of  self-preservation ; as  any  government,  whose 
means  employed  in  conducting  its  operations,  if  subject  to  the 
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control  of  aiiotlier  and  distinct  government,  can  exist  only  at 
the  mercy  of  that  government.  Of  what  avail  are  these  means 
if  another  power  may  tax  them  at  discretion?’’ 

In  the  case  of  Polloch  v.  Farmei's’  Loan  & Trust  Co.  (157 
L.  S.  on  j^ip.  584—5),  Chief  Justice  Fuller  said,  referring  to^the 
tax  upon  incomes  from  municipal  bonds,  one  of  the  matters  there 
involved: 


municipal  corporation  is  the  representative  of  the  State 
and  one  of  the  instrumentalities  of  the  State  government. 
It  was  long  ago  determined  that  the  property  and  revenues  of 
municipal  corporations  are  not  subjects  of  Federal  taxation. 
* * * But  we  think  the  same  want  of  power  to  tax  the  prop- 
erty or  revenues  of  the  States  or  their  instrumentalities  exists 
in  relation  to  a tax  on  the  income  from  their  securities.” 

In  the  same  case  Mr.  Justice  Field  said  (Id.  on  p.  601)  : 

“ Those  bonds  and  securities  are  as  important  to  the  j^er- 
r formance  of  the  duties  of  the  State  as  like  bonds  and  securi- 

ties of  the  United  States  are  important  to  the  performance  of 
their  duties,  and  are  as  exempt  from  the  taxation  of  the 
United  States  as  the  former  are  exempt  from  the  taxation  of 

the  States.” 

% 

And  the  learned  Justice  added,  quoting  from  United  States  v. 
Pailroad  Co.  (17  Wall,  on  pp.  322,  327)  as  follows: 

The  right  of  the  States  to  administer  their  own  affairs 
through  their  legislative,  executive,  and  judicial  departments, 
in  their  own  manner  through  their  own  agencies,  is  conceded 
by  the  uniform  decisions  of  this  court,  and  by  the  practice 
of  the  Federal  goveniment  from  its  organization.  This  carries 
with  it  an  exemption  of  those  agencies  and  instruments 
from  the  taxing  power  of  the  Federal  government.  If  they 
may  be  taxed  lightly,  they  may  be  taxed  heavily;  if  justly, 
oppressively.  Their  operation  may  be  impeded  and  may  be 
destroyed,  if  any  interference  is  permitted.  Hence,  the  be- 
ginning of  such  taxation  is  not  allowed  on  the  one  side,  is  not 
claimed  on  the  other.” 


While  the  justices  of  the  court  in  the  Polloch  case  differed  in 
opinion  upon  the  question  whether  a tax  upon  income  from  prop- 
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erty  was  a direct  tax  and  as  such  could  not  be  laid  without  appor- 
tionment, they  were  unanimous  in  their  conclusion  that  no  Federal 
tax  could  be  laid  upon  the  income  from  municipal  bonds.  Mr. 
eT ustice  White,  who  dissented  in  the  Pollock  case  with  regard  to 
other  questions,  as  to  this  said  (157  U.  S.  on  p.  652)  : 

“ The  authorities  cited  in  the  opinion  are  decisive  of  this 
question.  They  are  relevant  to  one  case  and  not  to  the 
other,  because,  in  the  one  case,  there  is  full  power  in  the 
Federal  government  to  tax,  the  only  controversy  being 
whether  the  tax  imposed  is  direct  or  indirect;  while  in  the 
other  there  is  no  power  whatever  in  the  Federal  government, 
and,  therefore,  the  levy,  whether  direct  or  indirect,  is  beyond 
the  taxing  power.” 

It  is  certainly  significant  that  the  words,  '‘from  U'hatever 
source  derived/’  have  been  introduced  into  the  proposed  amend- 
ment as  if  it  were  the  intention  to  make  it  impossible  for  the 
claim  to  be  urged  that  the  income  from  any  proi:)erty,  even  though 
it  consist  of  the  bonds  of  the  State  or  of  a municipality  organized 
by  it,  will  be  removed  from  the  reach  of  the  taxing  power  of  the 
Federal  government. 

The  immunity  from  Federal  taxation  that  the  State  and  its 
instrumentalities  of  government  now  enjoy  is  derived  not  from 
any  express  provision  of  the  Federal  Constitution,  but  from  what 
has  been  deemed  to  be  necessary  implication.  Who  can  say  that 
any  such  implication  with  respect  to  the  projiosed  tax  will  survive 
the  adoption  of  this  explicit  and  comprehensive  amendment? 

We  cannot  suppose  that  Congress  will  not  seek  to  tax  incomes 
derived  from  securities  issued  by  the  State  and  its  municipalities. 
It  has  repeatedly  endeavored  to  lay  such  taxes  and  its  efforts  have 
been  defeated  only  by  implied  constitutional  restriction  which  this 
amendment  threatens  to  destroy.  AVhile  we  may  desire  that  the 
Federal  government  may  be  equipped  with  all  necessary  national 
powers  in  order  that  it  may  perform  its  national  function,  we 
must  be  equally  solicitous  to  secure  the  essential  bases  of  State 
government. 

I therefore  deem  it  my  duty,  as  Governor  of  the  State,  to  recom- 
mend that  this  proposed  amendment  should  not  be  ratified. 

CHARLES  E.  HUGHES. 
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UNITED  STATES  OF  AMERICA 
‘ Department  of  State 

To  oM  to  luhom  these  pirsents  shall  c07ne,  Greeting: 

I certify  that  the  copy  hereto  attached  is  a true  copy  of  a reso- 
lution of  Congress,  entitled  Joint  Resolution  Proposing  an 
Aniendment  to  the  Constitution  of  the  United  States,”  the  original 
of  which  is  on  file  in  this  Department. 

In  testimony  whereof,  I,  P.  C.  Knox,  Secre- 
tary of  State,  have  hereunto  caused  the  Seal 
of  the  Department  of  State  to  he  affixed,  and 
my  name  to  be  subscribed  by  the  Chief  of 
the  Bureau  of  Citizenship  of  the  said  De- 
partment, at  the  City  of  Washington,  this 
27th  day  of  July,  1909. 

P.  C.  KNOX, 

Secretary  of  State. 

By  R.  W.  FLOURNOY,  Jr., 

Chief,  Bureau  of  Citizeuship. 
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SIXTY-FIRST  COXGRESS  OF  THE  UNITED  STATES  OF 

AMERICA 

At  the  First  Session, 

Begun  and  held  at  the  (hty  of  AVashington  on  Monday,  the  fif- 
teenth day  of  i^Iarch,  one  thousand  nine  hundred  and  nine. 


JOINT  RESOLUTION 

Proposing  an  amendnient  to  the  Constitution  of  the  United  States. 


Resolved,  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled  (two-thirds  of 
each  House  concurring  therein).  That  the  following  article  is  pro- 
posed as  an  amendnient  to  the  Constitution  of  the  United  States, 
which,  when  ratified  by  the  legislatures  of  three-fourths  of  the 
several  States,  shall  be  valid  to  all  intents  and  purposes  as  a part 
of  the  Constitution: 

“Article  XVI.  The  Congress  shall  have  power  to  lay  and 
collect  taxes  on  incomes,  from  whatever  source  derived',  with- 
out apportionment  among  the  several  States,  and  without  re- 
gard to  any  census  or  enumeration.” 

J.  G.  CANNON, 

Speaker  of  the  House  of  Representatives. 

J.  S.  SHERMAN, 

Vice-President  of  the  United  States  and 
Attest : President  of  the  Senate. 

A.  McDowell, 

Clerk  of  the  House  of  Representatives. 

Charles  G.  Bennett, 

Secretary. 

by  Henry  H.  Gilfry, 

Chief  Clerk. 

I certify  that  this  joint  resolution  originated  in  the  Senate. 

CHARLES  G.  BENNETT, 

Secretary. 

by  HENRY  H.  GILFRY, 

Chief  Clerk. 
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